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MARK J. ANDREWS, JAMES H. BERGERON, LEENDER-r CREYF, CATHERINE ERKELENS,
LORRAINE B. HALLOWAY AND KENNETH E. SIEGEL*
I. United States Aviation Regulatory Developments
A. FOREIGN OWNERSHIP AND CONFROL
In the United States, foreign ownership and control issues dominated the regulatory
scene during 2006. The year began with the January 6 deadline for initial comments on
the Department of Transportation's (DOT) controversial rulemaking proposal to change
how it interprets actual control of U.S. airlines' and ended with DOT's withdrawal of the
rule in the face of strong congressional and other opposition. 2 Under DOT's proposal,
which was developed to secure a multilateral open skies agreement with the European
Union (EU), non-U.S. investors from countries with open skies aviation agreements could
have controlled, for the first time, the economic activities (such as day-to-day operations,
market entry strategy, and aircraft purchases) of U.S. airlines, as long as the investor's
homeland provided reciprocal rights to U.S. citizens. The proposal also would have re-
quired that U.S. citizens remain in control of areas involving significant government
safety or security regulation as well as creation and amendment of the airlines corporate
organizational documents.
Many voices were raised questioning how the proposal would work or opposing it out-
right. Among the most vocal opponents were: Continental Airlines, which accused DOT
of usurping Congress' role in violation of statutory requirements that actual control of
airlines remain with U.S. citizens;3 labor unions and individual airline employees, who
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on U.S. surface and inter-modal transport, was written by Mark J. Andrews and Kenneth E. Siegel. Mark
Andrews is Partner-in-Charge for the Washington, D.C., office of Dallas-based Strasburger & Price, LLP.
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1. Notice of Proposed Rulemaking, Request for Comments, 70 Fed. Reg. 67389 (proposed Nov. 7, 2005).
2. Withdrawal of Certain Proposed Amendments, 71 Fed. Reg. 71106 (Dec. 8, 2006).
3. Press Release, Continental Airlines, CorNTINEN-I-AL PRESimEN- CALLS DOT PROPOSAL UNLAVUL
(MAY 9, 2006), available at http://www.continental.com/web/en-US/app/vendors/default.aspx?i=PRNEWS.
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said the proposal would adversely affect U.S. workers;4 and British Airways, 5 which said
the proposal did not go far enough and raised more questions than it answered. Support-
ers of the proposal included the International Air Transport Association, 6 United Air
Lines, 7 Federal Express" and other cargo airlines. The proposal was opposed strongly by
Congress. On May 5, DOT revamped its proposal in an attempt to forestall congressional
prohibition of its new interpretation and to address U.S. concern in the wake of the ill-
fated Dubai/P&O transaction 9 by, among other things, requiring that "delegation of au-
thority to foreign interests by the U.S. citizen majority owners be revocable" and ex-
panding "the scope of the decision-making that must remain under the actual control of
U.S. citizens."' 0
In a new round of comments on the revised Supplemental Notice of Proposed
Rulemaking, most U.S. airlines supported the revamped proposal, although they contin-
ued to question how it would work, while U.S. labor, Continental and the United King-
dom's two leading airlines continued to voice strong opposition. After lawmakers in the
House of Representatives passed, in a 2-to-i ratio bipartisan vote, a measure prohibiting
DOT from implementing its proposed rule and a similar measure was included in a Senate
bill approved by a 3-to-i ratio committee vote, DOT announced in late August that the
agency was slowing down the rulemaking process and would not finalize the foreign con-
trol rulemaking proposal before bilateral aviation talks with the European Commission
(EC), which had been scheduled for October 2006, without setting a time for issuing a
final rule." Although the U.S. and EU delegations later publicly affirmed their commit-
ment to redouble efforts to conclude a comprehensive aviation agreement before the end
of 2006, talks stalled as Brussels waited for further action on the rulemaking. In late
November, after Democrats won control of the House and Senate, DOT's Director of the
Office of International Aviation indicated that the mid-term U.S. "election ... may well
make it more difficult to move forward with the proposed investment rule." 12 At the same
time, however, rumors circulated that DOT was about to issue the rule in final form to
4. Press Release, Airline Pilots Association, ALPA President Blasts Proposal to Loosen Foreign Control
Rules (Feb. 8, 2006), available at http://www.alpa.org/DesktopModules/ALPADocuments/ALPADocu-
mentsView.aspx?itemid=2 381 &Moduleld=2 618&Tabid=7 3.
5. Press Release, British Airways, Martin Broughton's speech to Wing's Club, New York (Jan. 19, 2006),
available at http://www.britishairways.com/travel/bapress/public/en.gb.
6. See, e.g., Press Release, International Air Transport Association, Urgent Call For Progressive Liberal-
isation-Time to Align Policy with Industry (Sept. 18, 2006), available at http://www.iata.org/pressroom/pr/
2006-09-18-01.
7. GLENN F. TiLTON, Chairman, President and Chief Executive Officer, United Airlines, Remarks at the
National Defense Transportation 50th Annual Forum and Exposition (Sept. 25, 2006), available at http://
www.united.coin/speech/detail/O,6862,55307,00.htmnl.
S. Frederick W. Smith, Chairman, President and Chief Executive Officer, FedEx Corporation, European
Media Briefing (Jan. 17, 2005), available at http://www.fedex.com/us/about/news/speeches/europe.htrml?link=
4.
9. See, e.g., Eben Kaplan, The UAE Purchase of American Port Facilities, (Feb. 21, 2006), available at
http://www.cfr.org/publication/9918/.
10. Supplemental Notice of Proposed Rulemaking, 71 Fed. Reg. 26425 (May 5, 2006).
11. See Jeffery N. Shane, DOT Under Secretary for Policy, Remarks before the International Aviation
Club 2 (Sept. 12, 2006).
12. U.S. Election May Hinder "Open Skies," REUTYERs, Nov. 29, 2006, available at http://today.reuters.com/
news/articleinvesting.aspx?type=GovernmentFilingsNews&storyid=2006-11-29T162524Z_.0lL29439572_
RTRIDST_0_AIRIINES-EU.XML&s=G.
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convince the EU to ratify an "open skies" agreement. These rumors led lawmakers to
write the White House urging the Administration to abandon any plan to finalize the
proposal in the face of bipartisan congressional opposition and warning the Administra-
tion that a final rule would be challenged and overturned in court.' 3 On December 5,
2006, DOT withdrew the proposed amendments to its rules,14 with DOT Secretary Mary
Peters recognizing that "the Department needs to do more to inform the public, labor
groups and Congress about the benefits of allowing more international investment" and
reaffirming U.S. commitment to negotiating a U.S.-EU open skies agreement. 15
Controversy also raged throughout 2006 over the application for authority to operate as
a U.S. air carrier that Virgin America filed on December 8, 2005.16 While new entrant
applications rarely draw opposition from other parties, Virgin America's application un-
leashed a firestorm of pleadings from interested parties (including the Air Line Pilots
Association (ALPA), Allied Pilots Association, AFL/CIO Transportation Trade Depart-
ment, American, Continental, Northwest, and Delta Air Lines) seeking additional infor-
mation and opposing the application on citizenship grounds. 17 In their answers to the
application, the opponents argued that Virgin America failed to meet the statutory U.S.
citizenship test under either traditional DOT standards or the proposed foreign control
rule. On July 12, 2006, DOT ruled that the application was "substantially complete."'18
On December 27, 206, DOT issued an Order to Show Cause in the matter, tentatively
finding that
(I) less than seventy-five percent of the total equity of the applicant, Virgin America,
Inc. ("Virgin America"), is held by U.S. citizens, and (2) Virgin America is under the
actual control of Carola Holdings Limited, Virgin Management Limited, Virgin
Group Investments Limited, and Virgin U.S.A., Inc., collectively referred to herein
as the "Virgin Group" or the "Virgin group of companies," and Sir Richard Branson,
all of whom are U.K. citizens. 19
Accordingly, DOT proposed to conclude "that Virgin America is not a U.S. citizen as
defined in 49 U.S.C. § 40102(a)(15) and hence to deny its application for interstate sched-
uled air transportation of persons, property, and mail under 49 U.S.C. Section 41102."20
13. Sean Lengell, White House Warned on Airlines, WASti. TIMEs, Dec. 1, 2006, available at http://www.
washtimes.com/business/20061130-100047-8426r.htm.
14. - Fed. Reg. - (Dec. -. , 2006).
15. Press Release, Department of Transportation, U.S. Department of Transportation Withdraws Interna-
tional Investment Rule-Commits to Working on Open Skies Agreement (Dec. 5, 2006). European negotia-
tors expressed disappointment and regret about the withdrawal. Don Phillips, U.S. Withdraws Plan on Foreign
Investment in Airlines, Disrupting Open-Skies Treaty, N.Y. TiAMES, Dec. 6, 2006, at C7. Further talks are
planned for January 2007.
16. DOT Docket OST-2005-23307.
17. See, e.g., Motion of Continental Airlines, Inc. to Require Submission of Additional Information and
Documents and to Suspend Further Proceedings (Dec. 16, 2005), available at http://dmses.dot.gov/
docimages/pdt'94/377942_web.pdf; Answer of the Allied Pilots Association in Support of Motion of Conti-
nental Airlines, Inc., available at http://dmses.dot.gov/docimages/pdf95/378283-web.pdf.
18. Order 2006-7-14.
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Consistent with DOT practice, a period of fourteen days was set in which Virgin and
other interested persons could comment on the proposed decision.
B. CARGO PRICING INVESTIGATIONS
In mid-February 2006, an undetermined number of carriers were subject to so-called
"dawn raids" by EC competition authorities while search warrants were executed and
grand jury subpoenas were issued simultaneously by U.S. law enforcement agencies. 2 1 Ac-
cording to press reports, the government investigations may have been triggered by Luf-
thansa, which is reportedly seeking amnesty from enforcement actions in Europe and the
United States in return for reporting possible antitrust violations and cooperating with
government investigations. 22 It has also been reported that the focus of the investigations
is illegal collusion with respect to fuel surcharges that are commonly charged to air cargo
customers. 23 Most major air cargo carriers are believed to be under investigation. No
charges have yet been brought.
Shortly after investigations began, a number of self-styled class complaints were filed in
federal court against air carriers.24 The suits alleged price fixing with respect to fuel and
other surcharges. In June, a multidistrict litigation (MDL-1793) was commenced in the
Eastern District of New York and pending actions were transferred there. In September,
Lufthansa agreed to settle its liability to purchasers of air cargo services "within, to, or
from the United States" between January 1, 2000, and September 11, 2006, for $85 mil-
lion and agreed to cooperate with plaintiffs in litigation against other alleged cartel par-
ticipants. 25 United, American, and Virgin Atlantic have reportedly done the same, with no
cash consideration paid to plaintiffs.26 Proceedings in the multidistrict litigation continue,
and, in November, lead attorneys were preliminarily named in the matter.
C. CARGO SECURITY
On May 25, 2006, the Transportation Security Administration (TSA) issued its final
rule on Air Cargo Security Requirements, one and a half years after publishing the pro-
posed rule for notice and comment. 27 The final rule requires airport operators, aircraft
operators, foreign air carriers, and indirect air carriers (IACs) to implement security mea-
sures in the air cargo supply chain as directed under the Aviation and Transportation Se-
21. See, e.g., EU-US Cartel Probe Hits Airlines, BBC NEWS, Feb. 14, 2006, available at http://news.bbc.co.
uk/l/hi/business/4713722.stm; Air Cartel Probe Expands to Asia, BBC NEws, Feb. 15, 2006, available at http://
news.bbc.co.uk/l/hi/business/4715294.stm.
22. Kevin Done, Two Quit BA Amid Price-Fixing Probe, FT.coM, Oct. 9, 2006.
23. Air Cartel Probe Expands to Asia, BBC NEws, Feb. 15, 2006, available at http://news.bbc.co.uk/1/hi/
business/47 1 5294.stm.
24. See, e.g., Fleurchem, Inc. v. British Airways, No. 1:06-cv-706 (E.D.N.Y., Feb. 17, 2006) (transferred to
MDL June 20, 2006); Niagara Frontier Distribution Inc. v. Air France ADS, No. 1:06-cv-325 (D.C., Feb. 24,
2006) (transferred to MDL Aug. 29, 2006).
25. Press Release, Lufthansa, Lufthansa Settles Class Action Lawsuits in the U.S. (Sept. 11, 2006), available
at hntp://www.lufthansa-financials.com/servlet/PB/menu/l019250-12/index.html.
26. ChicagoBusiness.com, United, American in Settlement in Air Cargo Probe, (Sept. 13, 2006), http:/!
chicagobusiness.com/cgi-bin/news.pl?id=22051 (September 13, 2006).
27. 71 Fed. Reg. 30478. (May 25, 2006) [hereinafter Final Rule]. The proposed rule can be found at 69
Fed. Reg. 65258 (Nov. 10, 2004).
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curity Act and adopts requirements proposed in the Notice of Proposed Rulemaking with
minor revisions. In particular, the final rule clarifies which personnel are subject to the
requirement to undergo a Security Threat Assessment (STA) and the areas to which air-
ports must extend Security Identification Display Area (SIDA) measures for cargo. In
addition, cargo operations of foreign air carriers that takeoff or land in the United Sates
must conform to essentially the same requirements as those applicable to comparable op-
erations by U.S. aircraft operators and adopt and carry out an appropriate security pro-
gram for each covered all-cargo operation. As issued in May, the final rule had an
effective date of October 23, 2006, and a compliance date of December 1 for all provisions
except those applicable to IAC training requirements (for which the compliance date was
November 22). After concluding that the regulated community would be unable to meet
some of the original deadlines, the TSA issued an interim final rule and request for com-
ments extending the compliance dates for certain requirements, including the date by
which aircraft operators, foreign air carriers and IACs must ensure that their employees
and agents with unescorted access to cargo successfully complete a STA (extended to
March 15, 2007, for most personnel and to June 15, 2007, for STAs related to agents). 2s
Comments on the extension proposal were due on or before December 26, 2006.
D. U.S.-EU DATA PRIVACY AGREEMENT
In early October, EU and U.S. authorities reached an interim agreement, bringing clo-
sure to a stand-off on U.S.-EU Passenger Name Record (PNR) data transfers that arose in
May when the European Court of Justice (ECJ) issued a judgment 29 annulling the 2004
U.S.-EU data sharing agreement. 3° The May ECJ decision, which allowed the 2004
agreement to remain in force until September 30, 2006, had left European airlines facing
the proverbial rock and hard-place, risking U.S. governmental fines and possible revoca-
tion of landing rights for refusing to provide the data on the one hand or data protection
lawsuits at home for providing it on the other. The October interim agreement will enter
into force upon approval of the European Council and remain in force until July 31,
2007.31 During the interim period, the parties will work on a long term agreement.
28. Interim Final Rule, Request for Comments, 71 Fed. Reg. 62546 (Oct. 25, 2006).
29. Cases C-317/04 and C-318/04, European Parliament v. Council of the European Union, (May 30,
3006), available at http://curia.europa.eu/en/content/juris/index.htm.
30. Council Decision 2004/496, 2004 OJ (183), available at http://ec.europa.eu/comm/externalrelations/
us/intro/pnr-agreement05O4.pdf.
31. Press Release, European Union, Agreement with the United States on the Continued Use of Passenger
Name Record (PNR) Data (Oct. 6, 2006), available at http://www.consilium.europa.eu/ueDocs/cms-Data/
docs/pressData/en/er/91183.pdf.
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II. U.S. Surface and Intermodal Transport Law Developments
A. INTERMODAL TRANSPORT LAW DEVELOPMENTS
1. New Air Cargo Security Requirements: the Intermodal Dimension
As discussed in Section I, on May 25, 2006, the TSA issued a final rule to implement
the air cargo security requirements of the Aviation and Transportation Security Act.32
Among the key features of the new regulations are required STAs for any employee or
"agent" of an air carrier (including an JAC) who will have unescorted access to cargo and
TSA-prescribed security training requirements for those same employees and agents.
From the outset of this rulemaking, a major industry concern has been the broad defini-
tion of IAC employees and agents potentially subject to the training and STA require-
ments. Because IACs increasingly use of air transportation for only certain segments of
coordinated intermodal freight movements, one specific concern has been that any motor
carrier which acts as a subcontractor for an IAC on these intermodal movements will
become an agent subject to the full panoply of TSA requirements. Because of the large
number of personnel potentially affected, the industry has requested and received exten-
sions of the initial compliance dates for many aspects of the new rules. 3 3
While these extensions were welcomed by the air cargo industry, they did not resolve
another issue of concern to intermodal partners of the IAC's: at what point do cargo and
cargo handlers become subject to the regulations? While U.S. aviation law defines cargo
as "property, mail, or both,"34 it does not define air cargo. This definitional gap is signifi-
cant because in this era of intermodalism, an IAC's decision to use airlift for a given traffic
segment is made on a day-to-day basis, depending on density, equipment availability, op-
erator availability and other variables. If the TSA regulations apply to any JAC agent
handling cargo which eventually might move by air, the coverage of the rules vastly ex-
pands, and even the extended deadlines for STAs and training will be difficult to meet.
2. Freight Forwarders and U.S. Export Controls
As this committee reported last year,3  international freight forwarders are facing in-
creased scrutiny from the Bureau of Industry and Security (BIS) at the U.S. Department
of Commerce with regard to the enforcement of export controls. The trend has contin-
ued and intensified in 2006. The forwarder community has become especially concerned
about a "double-dip" or even "triple-dip" approach by BIS. In this scenario, BIS accepts a
voluntary self-disclosure (VSD) by an exporter with regard to incorrect export license
information on Automated Export System (AES) filings,36 assesses a reduced civil penalty
32. Final Rule, supra note 27.
33. In a supplemental notice dated October 25, 2006 (71 Fed. Reg. 62545), the agency extended the STA
deadline for lAC employees and management from December 1, 2006, to March 15, 2007, and extended the
same deadline for 1AC agents to June 15, 2007. The same extended deadlines will apply to security training
for IAC employees and agents, respectively. The deadlines relating to "hardening" of access controls for
cargo areas at airports were extended to January 22, 2007.
34. 49 U.S.C. § 40102(12) (2006).
35. Jim Bergeron et al., International Transportation Law, 40 INT'L LAW. 403, 408-10 (2006).
36. AES filings are the electronic successor to Shipper's Export Declarations. See 15 CFR §§ 30.60-30.66
(2007).
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against the exporter in consideration of the disclosure, and then pursues the forwarder
who submitted the exporter's AES filings (but did not file a VSD of its own). The for-
warder in this situation will face penalty demands from BIS for at least double the amount
collected from the exporter on the theory that the forwarder not only has aided and abet-
ted the exporter's violations but has committed additional violations by filing false AES
data. The resulting monetary exposures can be significant, especially because BIS has
raised its maximum penalties from $11,000 to $50,000 per count. 37 The forwarder bar is
contesting these tactics with arguments that AES regulations generally assign primary re-
sponsibility to the exporter for providing accurate licensing information, that this infor-
mation normally is peculiarly within the knowledge of the exporter, that BIS is improperly
second-guessing the allocation of reporting responsibilities made by a sister agency (the
Bureau of the Census) that framed the AES regulations, and that BIS's approach will clog
global supply chains by forcing forwarders to undertake de novo review of the export
classification information supplied by their customers.
3. Expansion of C-TPAT Eligibility to Include Logistics Providers
Last year, this committee also reported on the implementation of an international sup-
ply-chain security program, known as the Customs-Trade Partnership Against Terrorism
(C-TPAT) by the U.S. Bureau of Customs and Border Protection (CBP).38 The object of
C-TPAT is to provide the importing community with expedited border-crossing proce-
dures in return for contractual undertakings to follow best practices relating to security at
foreign vendor locations, warehouses and other facilities.
Section 212 of the SAFE Ports Act 39 addressed a long-standing complaint about C-
TPAT among third-party logistics providers and other intermodal supply-chain manage-
ment companies who were barred from applying for C-TPAT benefits because they did
not physically handle cross-border traffic or physically interface with CBP at the border.
This had the effect of extending C-TPAT to small drayage companies at the border while
excluding sophisticated logistics providers, whose superior information management re-
sources could do much more to support C-TPAT objectives. Section 212 corrects this
situation by specifying that C-TPAT shall be open to "contract logistics providers, and
other entities in the international supply chain and intermodal transportation system."
The industry is now awaiting proposed rules from CBP to implement this mandate.
B. SURFACE TRANSPORTATION DEVELOPMENTS
1. Phase-In of Electronic Manifests for Trucks Entering the United States
During 2006, CBP has pressed forward with implementation of the Automated Com-
mercial Environment (ACE) Truck Manifest System 40 as the preferred method of elec-
tronically transmitting advance cargo information to the agency under Section 343(a) of
37. See Final Rule, 71 Fed. Reg. 44189 (Aug. 4, 2006).
38. Bergeron, supra note 35, at 410-12.
39. Security & Accountability for Every Port Act, Pub. L. No. 109-347, 120 Stat. 1884 (2006).
40. Required Advance Electronic Presentation of Cargo Information for Truck Carriers: ACE Truck Mani-
fest, 71 Fed. Reg. 62922 (Oct. 27, 2006), available at http://edocket.access.gpo.gov/2006/pdf/E6-17998.pdf.
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the Trade Act of 2002.41 After initial testing at several ports of entry, the ACE Truck
Manifest is rapidly being phased in along both the northern and the southern borders of
the United States. The system already is in place at certain border crossings in Arizona,
California, Michigan, North Dakota, Texas, and Washington. 42 Further implementation
will proceed in the following order:
* all remaining ports of entry in California, Michigan, and Texas, and all ports of
entry in New Mexico and New York
" all ports of entry in Alaska and Vermont
* all ports of entry in Idaho, Maine and Montana
* all remaining ports of entry in North Dakota
* all ports of entry in Minnesota43
2. Background Checks for Foreign Truck Drivers Hauling Hazardous Materials
As also reported last year,44 the U.S. Congress has mandated that commercial drivers
licensed in Canada or Mexico may not transport explosives and other hazardous materials
(hazmats) within the United States in quantities requiring a placard on the truck unless
they undergo a background check similar to that required for U.S. operators with a
hazmat endorsement.45 The legislation required TSA to make such a rule effective no
later than August 10, 2006. The TSA rulemaking process was closely watched in North
America, as Canada is the origin for a large proportion of the commercial explosives used
in the United States.
On August 6, 2006, TSA issued an interim rule, determining that the legislative man-
date would be satisfied by the so-called FAST card, issued to drivers by CBP in connec-
tion with its Free and Secure Trade (FAST) program.46 The FAST program is a
cooperative effort among CBP and the governments of Canada and Mexico to coordinate
processes for the clearance of commercial drivers and shipments at the border. Separate
FAST driver cards have been issued for the northern and southern borders, but the card
for each border is valid at any CBP port of entry along that border where the card-reading
technology currently is installed. As of August 10, 2006, drivers licensed in Canada or
Mexico for the commercial transport of hazmats, including drivers transporting explosives
who previously were regulated separately under 49 CFR § 1572.201, were required by
TSA to undergo a background check under the CBP's FAST program before transporting
placardable quantities of those commodities in the United States.47 It should be noted
that TSA's action will not impact other restrictions applicable to motor carrier operations
41. Pub. L. No. 107-210, 116 Star. 933 (2002).
42. Required Advance Electronic Presentation, supra note 40.
43. Id.
44. Bergeron, supra note 35, at 412.
45. Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users, Pub. L. No. 109-
59, 119 Stat. 1144 (2005).
46. Drivers Licensed by Canada or Mexico Transporting Hazardous Materials to and Within the United
States, 71 Fed. Reg. 44874 (Aug. 7, 2006). See also Press Release, Transportation Security Administration,
TSA Announces New Background Check Requirement for Hazmat Drivers Licensed in Canada or Mexico
Ouly 20, 2006), available at http://www.tsa.gov/press/releases/2006/press-release_07252006.shtm.
47. Id.
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between the United States and Canada or Mexico. Such restrictions include the morato-
rium on U.S. operations by Mexican motor carriers48 that was supposed to have been
eliminated by the North American Free Trade Agreement (NAFTA), as discussed next.
3. Impasse on Cross-Border Trucking under NAFTA Persists
When NAIFTA was signed on December 17, 1992, the parties (Canada, Mexico, and the
United States) envisioned a gradual phase-in of the opportunity for motor carriers based
in each country to transport international freight on the highways of the other two. Such
operations were to be permitted on a basis of "national treatment" (regulatory equality
with motor carriers based in those countries).49 Fourteen years later, these provisions
have yet to be implemented. At the root of the impasse is the question of safety compli-
ance reviews. Auditors from the Federal Motor Carrier Safety Administration (FMCSA),
a unit of DOT have the legal right to enter on the premises of any motor carrier in the
United States for the purpose of scrutinizing its safety-related records and management
systems.5 0 The U.S. government insists that FMCSA inspectors, under the principle of
national treatment, should have the same right to inspect the Mexican facilities of Mexican
carriers seeking to operate on U.S. highways, while Mexico resists that demand on sover-
eignty grounds. The problem is complicated by anti-immigrant political sentiment in the
United States, and by the distinct lack of enthusiasm in the Mexican trucking industry for
direct competition from U.S. carriers.
Nevertheless, DOT announced in mid-2006 that the U.S. and Mexico had agreed to a
pilot program under which an agreed number of motor carriers in each country would be
licensed to provide cross-border service. 5 1 Although no details were formally released, it
was understood that 100 carriers would be selected by each country. Late in 2006, how-
ever, DOT announced that the pilot program had been postponed indefinitely,52 only to
reinstate it a few months later.53 Whatever the ultimate fate of the pilot program, it is
possible that support for free-trade measures will wane with the recent change in political
control of the U.S. Congress-in which the prospect for a lasting resolution of the
NAFTA truck access impasse seems dim indeed.
48. See 49 U.S.C. § 13901 (2006).
49. See North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, 32 I.L.M. 289 (1993), art.
1213, as implemented for trucking by Annexes I-C-37, I-M-69 and I-U-19.
50. 49 U.S.C. § 13301(b) (2006).
51. S. McNally, Pilot Program Could Allow Mexican Trucks into U.S., TRANSPORTr Topics, Aug. 7, 2006, at
5.
52. S. McNally, Border Remains Closed to Trucks from Mexico, TRANSPORT Topics, Jan. 1, 2007, at 11.
53. Press Release, DOT, New Program to Allow U.S. Trucks into Mexico for the First Time Ever, Change
Way Some Mexican Trucks Operate Within the United States (Feb. 23, 2007), available at http://www.dot.
gov/affairs/cbtrip/dot2107.htm.
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l. European Aviation Law Developments
A. EUROPEAN COURT OF JUSTICE CONFIRMS AIR PASSENGERS RIGHTS LEGISLATION
On January 10, 2006, the ECJ confirmed54 the validity of Regulation (EC) No 261/
2004, 55 establishing common rules on compensation and assistance to passengers in the
event of denied boarding and of cancellation or long delay of flights and repealing Regula-
tion (EEC) No 295/91. The ECJ ruling follows an application for judicial review to the
U.K. High Court of Justice submitted by the International Air Transport Association
(IATA) and the European Low Fares Airlines Association (ELFAA) claiming that the Reg-
ulation was inconsistent with the Montreal Convention for the Unification of Certain
Rules for International Carriage, signed on May 28, 1999,56 in particular with Articles 19,
22 and 29 thereof. The Montreal Convention is an integral part of the European Com-
munity legal order.
In its January decision, the ECJ found that passengers suffering long delays can incur
two types of damage.
First, excessive delay will cause damage that is almost identical for every passenger,
redress for which may take the form of standardised and immediate assistance or care
for everybody concerned, through the provision, for example, of refreshments, meals
and accommodation and of the opportunity to make telephone calls. Second, passen-
gers are liable to suffer individual damage, inherent in the reason for traveling, re-
dress for which requires a case-by-case assessment of the extent of the damage caused
and can consequently only be the subject of compensation granted subsequently on
an individual basis.5 7
According to the ECJ, the Regulation governs the first type of damage while the provi-
sions of the Montreal Convention govern the second. The Court, therefore, found no
inconsistency between the provisions of both legal instruments. Although the Regula-
tion's validity was upheld, the Court did not address the question of an "all reasonable
measures" defense with regard to the compensation obligations. 5s Since its enactment in
2004, the Regulation has provided passengers with specific rights to care, compensation,
reimbursement, or re-routing-or a combination thereof-depending on whether the
passenger is confronted with a delay, a cancellation of the flight or is denied the right to
board. The Regulation has a broad scope and applies to passengers on any flight depart-
ing from an airport within the EC, thus including flights executed by U.S. carriers. It also
applies to passengers on a community air carrier departing from an airport located in a
third country on a flight into the EC.59
54. Case C 344-04, IATA & ELFAA v. Department for Transport 2006 E.C.R. 1-0000; OJ C 60,
11.03.2006, at 7, available at http://curia.europa.eu.
55. Commission Regulation 261/2004, 2004 OJ. (L46) 1-8 (EC).
56. Convention for the Unification of Certain Rules for International Carriage by Air, May 28, 1999,
available at http://www.dot.gov/ost/ogc/Montreal1999.pdf [hereinafter Montreal Convention].
57. IATA & ELFAA, 2006 E.C.R. 1-0000, 9 43.
58. Cf Montreal Convention, art. 19.
59. A community air carrier is a carrier licensed under Council Regulation (EEC) No 2407/92 of July 23,
1992, on licensing of air carriers. Council Regulation 2407/92, 1992 OJ. (L240) 1-7 (EC).
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B. CREATION OF A EUROPEAN 'BLACK LIST' OF AIR CARRIERS
On March 22, 2006,60 the EC published its first version of a list of carriers who were
subject to an operating ban within the EC. The Commission was granted the necessary
authority to do so by virtue of Regulation 2111/200561 of December 14, 2005, on the
establishment of a community list of air carriers subject to an operating ban. The Regula-
tion annex lays down common criteria which are used to assess whether an air carrier shall
be subject to an operating ban. Regard is had to: (i) the availability of verified evidence of
serious safety deficiencies on the part of the air carrier; (ii) the lack of ability and/or will-
ingness of an air carrier to address demonstrated safety deficiencies; and (iii) the lack of
ability and/or willingness of the authorities responsible for the oversight of an air carrier
to address demonstrated safety deficiencies.
In its first list of March 22, 2006, the EC identified carriers for which all operations
were banned within the EC and carriers which were only subject to operational restric-
tions; e.g., the prohibition from using a particular aircraft on flights into the Community.
Being placed on the list of banned air carriers does not automaticallj entail the loss of the
traffic rights: both banned and restricted air carriers can exercise traffic rights by using
wet-leased aircraft of an air carrier which is not subject to an operating ban. The Regula-
tion also does not preclude individual Member States of the Community from taking indi-
vidual action vis-a-vis a carrier. The March 2006 list has been updated twice,62 in June
and October 2006. The Commission has also created a web link (http://air-
ban.europa.eu) where the list can be consulted.
C. EXCHANGE OF PNR DATA wrrH U.S. AUTHORITIES
Since the events of September 11, 2001, U.S. legislation requires air carriers operating
flights to or from the United States or across U.S. territory to provide CBP with elec-
tronic access to PNR data contained in their automated reservation and departure control
systems. In response, the EC negotiated an Agreement with the United States in which
CBP agreed to provide data protection that is considered as adequate under EU rules.
That Agreement resulted in the adoption by the EC of an Adequacy Decision63 of May
14, 2004, and the adoption by the European Council of a Decision64 on May 17, 2004,
which formally approved the Agreement.
In its judgment of May 30, 2006,65 the ECJ annulled both decisions, finding that the
Agreement was negotiated on a wrong legal basis. As it concerned police and security
matters, the Court found that it should have been negotiated within the third pillar of EU
60. Commission Regulation (EC) No 474/2006 of March 22, 2006 established the Community list of air
carriers which are subject to an operating ban within the Community referred to in Chapter II of Regulation
(EC) No 2111/2005. Commission Regulation 474/2006, 2006 O.J. (L84) 14-28 (EC).
61. Council Regulation 2111/2005, 2005 O.J. (L344) 15-22 (EC).
62. COMMISSION Ri;GULATION 910/2006, 2006 OJ. (L168) 16-27 (EC) [amending Regulation (EC) No
474/2006]; Commission Regulation 1543/2006. 2006 OJ. (L283) 27-39 (EC) [Amending Regulation (EC)
No 474/2006].
63. Commission Decision 2004/535, 2004 OJ. (L234) 11 (EC).
64. Council Decision 2004/496, 2004 OJ. (L183) 83 (EC).
65. Joined cases: C-317/04, Parliament v Council, and C-318/04, Parliament v. Commission, May 30, 2006,
OJ C 178, 29.07.2006, at 1.
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legislation, requiring unanimous consent of all Member States. For reasons of legal cer-
tainty, the ECJ preserved the Commission's Adequacy Decision until September 30, 2006.
On October 6, 2006, EU negotiators reached a new Interim Agreement with their U.S.
counterparts which, at least temporarily, resolved the conflict of laws situation that again
existed since October 1. The Interim Agreement continues to allow U.S. agencies, in a
more flexible way than before, to access the PNR data so long as adequate data protection
is guaranteed. The Interim Agreement will expire no later than July 31, 2007. By this
date, a new (superseding) Agreement should be reached.
D. RIGHTS OF AIR PASSENGERS WITH REDUCED MOBILITY
On August 15, 2006, Regulation 1107/2006,66 concerning the rights of disabled persons
and persons with reduced mobility when traveling by air came into force, thereby ex-
tending special rights to passengers who have permanent or temporary physical, intellec-
tual or age related disabilities. Under this Regulation the airlines, their agents, and tour
operators are prohibited from refusing to accept a reservation or from refusing carriage on
grounds of such disability, except where carriage is impossible due to physical limitations
or due to applicable safety standards. The Regulation seeks to clarify the respective re-
sponsibilities of the carrier and the airport managing body. The responsibility for all
assistance through the airport is placed on the airport managing body, which is entitled to
contract this out. Such assistance includes assuring that the passenger can proceed
through check-in and embark on the flight, including storage of carry-on luggage. The
airline is responsible for all assistance on board, which could include carriage of special
mobility equipment, carriage of assistance dogs, etc. Neither the carrier nor the airport
managing body may charge disabled passengers for the provision of assistance under this
Regulation. The full Regulation applies with effect as of July 26, 2008.67 However, the
prohibition to refuse carriage on the grounds of disability or reduced mobility applies with
effect as ofJuly 26, 2007. Effective, proportionate and dissuasive penalties are to be levied
by the Member States individually.6
E. AIR TRAFFIC CONTROL IN EUROPE
The Single European Sky Project, based on four Regulations, 69 aims, inter alia, at re-
structuring European airspace as a function of air traffic flow rather than according to
national borders. This would create additional capacity, overall efficiency, and ultimately
provide for safer European skies. On April 5, 2006, a Directive70 on the creation of a
Community Air Traffic Controller License was enacted. The Directive, to be imple-
mented by individual Member States via domestic legislation, aims at establishing a com-
munity-wide system of air traffic controller and student air traffic controller licensing and
certification of training providers. Member States have until May 17, 2008, to fully im-
66. Council Regulation 1107/2006, 2006 O.J. (L204) 1-9 (EC).
67. Cf. Council Regulation 1107/2006, 2006 O.J. (L204), art. 18 (EC).
68. Cf. Council Regulation 1107/2006, 2006 O.J. (L204), art. 16 (EC).
69. Council Regulation 549/2004, 2004 0J. (L96) 1 (EC); Council Regulation 550/2004, 2004 0J. (L96)
10 (EC); Council Regulation 551/2004, 2004 0J. (L96) 20 (EC); Council Regulation 552/2004, 2004 O.J.
(L96) 26 (EC).
70. Council Directive 2006/23, 2006 OJ. (LI14) 22-37 (EC).
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plement the Directive's provisions, except for Article 8 pertaining to linguistic competen-
cies, for which the deadline is May 17, 2010.
On November 17, 2005, the Commission and Eurocontrol officially launched the Sin-
gle European Sky ATM Research Programme (SESAR) (previously known as SESAME),
with a view on improving safety and environmental performance of civil aviation by devel-
oping and putting in place the latest technologies for air traffic control in Europe. SESAR
is a European partnership (PPP), bringing together the Commission, Eurocontrol and
industry. In late July 2006, SESAR produced its first "milestone deliverable" under the
definition phase, namely an analysis71 of the current air transport and ATM situation.
F. REVISED BLOCK ExE-MPrION FOR JATA PASSENGER TARIFF CONFERENCES
At the IATA tariff conferences, the IATA air carriers agree on fares for services they
provide to each other. By doing so, they allow a passenger to use a single ticket, bought in
a single transaction with a single airline, for travel involving multiple airlines and multiple
stops. Commission Regulation (EC) No. 1459/2006,72 as published on October 3, 2006,
revises the applicability of Article 81(3) EC Treaty73 to consultations between airlines in
the frame of the IATA conferences on slot allocation and airport scheduling agreements
and on tariffs for the carriage of passengers. The Block Exemption initially granted to the
IATA conferences by way of Regulation (EEC) No. 1617/9374 was extended until Decem-
ber 31, 2006, insofar as it concerned consultations on slot allocation and airport schedul-
ing or tariffs for the carriage of passengers within the European Community. On June 30,
2007, the Block Exemption for consultations on tariffs for the carriage of passengers be-
tween the EU on the one hand and Australia and the United States on the other hand will
expire. Lastly, on October 31, 2007, the Block Exemption for the IATA conferences for
routes between the EU and other third countries will be withdrawn. IATA has responded
to the scale back of its antitrust immunities by developing its IATA Flex Fare system, 75
which will be implemented for travel within Europe as of January 2007. Under this sys-
tem, the airlines will no longer communicate directly with each other on the related is-
sues. IATA is exploring the implementation of its Flex Fare systems for travel from the
EU to third countries.
71. The document can be accessed via Eurocontrol's website, http://www.eurocontrol.int.
72. Commission Regulation 1459/2006, 2006 OJ. (L272) 3-8 (EC).
73. Article 81 (1) of the EC Treaty states, inter alia, that are prohibited: "all agreements between undertak-
ings, decisions by associations of undertakings and concerted practices which may affect trade between Mem-
ber States and which have as their object or effect the prevention, restriction or distortion of competition
within the common market." Article 81 (3) of the EC Treaty states that under certain circumstances Article
81(1) may be declared inapplicable.
74. Commission Regulation 1617/93, 1994 OJ. (L15) 20 (EC).
75. IATA, Flex-Fares-A New Interline System, http://www.iata.org/pressroom/facts-figures/fact-sheets/
flexfares.htm.
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